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ROAD TRAFFIC AMENDMENT (DANGEROUS DRIVING) BILL 2004 
Consideration in Detail 

Clauses 1 to 4 put and passed.  

Clause 5:  Section 59 amended -   

Ms K. HODSON-THOMAS:  During my speech on the second reading debate, I indicated that I had a number of 
concerns particularly about drugs.  The amended section will read - 

(1) If a motor vehicle driven by a person (the “driver”) is involved in an incident occasioning the 
death of, or grievous bodily harm to, another person and the driver was, at the time of the 
incident, driving the motor vehicle - 

(a) while under the influence of alcohol, drugs, or alcohol and drugs to such an extent as 
to be incapable of having proper control of the vehicle;  

I understand that this provision will apply to any driver whose blood alcohol content exceeds 0.15 per cent.  My 
concern is how we test scientifically for drugs both licit and illicit.  The legislation should clearly indicate a limit 
and how it will be scientifically tested.  The member for Murdoch alluded to that in his speech.  Proposed 
paragraph (b) relates to speed.  Will the speed limit be 45 kilometres over the speed limit or will a different limit 
apply?   

Ms M.M. QUIRK:  I thank the member for Carine for giving me some notice of her concerns.  In the context of 
drugs, she is quite correct.  At this stage, there is no universally accepted scientific test to measure the drug 
content in a driver’s system.  In the context of this proposed section, drugs are identified as one factor that could 
impair a driver’s capacity.  The normal objective circumstances that authorities use will be used when 
appropriate, such as whether the driver has slurred speech, is unsteady on his feet or is unable to deploy certain 
motor skills.  The usual indicators will be adduced in evidence in court and it will then be up to the court to 
ascertain whether the ingestion of drugs has a nexus to dangerous driving.  

Ms K. HODSON-THOMAS:  I understand that under another clause the police are required to advise offenders 
that they must undertake a test to determine whether they have a substance in their system, whether it be from a 
blood test, a urine sample or a breath test analysis.  If, in those circumstances, the police were to determine that 
an offender had used some mind-altering substance, they could take a sample of the person’s blood.  If cannabis 
or amphetamines, for example, were found in the person’s bloodstream, could that still be determined?   

Ms M.M. QUIRK:  That is correct.  The level of knowledge about the amount of drugs in the system and the 
extent to which that impairs and, therefore, allows the court to infer the extent to which a person was driving 
dangerously is more problematic than what we know about alcohol.  However, we have anecdotal evidence that 
driving under the influence of drugs is increasingly a problem and obviously we need to include this in the 
context of the present Bill.  

The other issue the member for Carine mentioned relates to the speed of a motor vehicle.  The reference to 
vehicle speed in section 59 is generally one of the circumstances that can be taken into account.  The reference 
later in the Bill to more than 45 kilometres per hour is mentioned in the context of its being a circumstance of 
aggravation; that is, for the purposes of sentencing.  In this context, the court can take into account any level of 
excessive speed which is appropriate in the setting of road conditions etc.  

Ms K. HODSON-THOMAS:  If I were driving 10 kilometres over the speed limit, would speed be a factor if I 
caused someone grievous bodily harm or death?   

Ms M.M. QUIRK:  I should have explained earlier that the legal precedents built up in this area in determining 
dangerous driving examine a range of circumstances.  Based on those objective circumstances, the person trying 
the case can determine whether that course of conduct constituted dangerous driving.  The courts have 
consistently said that we cannot work backwards and say that because someone was killed as a result of someone 
driving 10 kilometres over the speed limit the driver of the vehicle is guilty of dangerous driving.  Under this 
section, the prosecution needs to show a range of circumstances in the court which, in combination, will prove 
that the person was driving dangerously.  If the member for Carine were driving over the speed limit and 
someone was killed, she would not necessarily be guilty of this offence.  

Mr M.F. BOARD:  I do not want to labour the point but we are seeking to change the law tonight.  It seems that 
we are being precise about alcohol because that is governed by very strict legislation about the levels of blood 
alcohol with which people cannot drive and what penalties they will receive if they are over the limit.  However, 
the issue about drugs and driving is imprecise.  Is it mandatory for blood tests to be taken at the scene when an 
accident is either fatal or someone is maimed?  Based on what evidence is it mandatory for a blood test to be 
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taken?  If the police were to undertake a drug test on a driver, regardless of whether it was mandatory or not, and 
found that the driver’s blood contained traces of a very high level of prescription drugs such as pain killers or 
whatever, what should the police do?  It appears that under this legislation the police will have no alternative but 
to charge the driver.  It would then be up to the driver to prove that he was in control of his vehicle.  How would 
he do that in court given he had failed the blood test?  I am asking exactly how this legislation will work.  It is 
clear how it applies to alcohol but not to other substances.  I would like the member to put it on the record 
because what she says tonight will determine interpretation.  It is likely that, as a result of this legislation, people 
will find themselves charged with dangerous driving, with no alcohol in their body but with other levels of 
drugs, not necessarily illicit drugs, and having to prove their capacity to drive.  How will they be able to do that?   

Ms M.M. QUIRK:  In the instance the member for Murdoch gave, the prosecution would clearly need to prove 
certain things.  This legislation will not change that.  For example, the prosecution would need to prove there 
was a level of drugs within the driver’s system, and that there was a nexus between that level of drugs and his 
physical impairment vis a vis driving standards.  The prosecution would probably need to prove some level of 
voluntary ingestion or whatever of the drugs and a number of other circumstances.  For example, in the cases in 
which I have been involved in this area, invariably there was no eye witness but the police considered things 
such as skid marks on the road, impact on and damage to the vehicle, position of the driver after the impact and a 
range of other things that indicated the circumstances in which the car was being driven.  The use of drugs would 
be one factor in looking at the overall picture.  We have very comprehensive and extensive research on the 
impact of certain levels of alcohol, but we do not have the benefit of the same level of research for both licit and 
illicit drugs.  In those circumstances, the court would need to infer on the basis of all the circumstances and all 
the evidence whether the conduct amounted to dangerous driving. 

Ms K. Hodson-Thomas:  You didn’t answer the question about its being mandatory.   

Ms M.M. QUIRK:  Certainly in the case of death, I understand that the taking of blood is probably mandatory.  
In those circumstances, there may well be a coronial inquest.  In my experience - I will check on this - police 
invariably take a blood test when there is a fatality.   

Mr M.F. BOARD:  I am not sure that the parliamentary secretary has made things clearer.  I thought that the 
purpose of this legislation was to provide that an individual must prove his or her innocence given certain 
circumstances.  Is the parliamentary secretary saying that the legislation will apply to those affected by alcohol 
differently from the way in which it will apply to those affected by drugs?  If that is the case, it is certainly not 
clear in the legislation.  How will it operate in the case of a person who is affected by both alcohol and drugs?  
What will happen in the case of a person who has a level of alcohol in his body that is not over the legal limit, 
but the amount of prescription drugs in his body impairs his driving to the extent that the combination of the two 
makes him a dangerous driver?  This is likely to happen, and it probably happens more often than we care to 
admit.  The reality is that we do not have tests for it and we do not really recognise that.  However, a person is 
likely to fail a blood test because of the level of drugs and/or alcohol in his bloodstream.  What will the police 
do?  Will that person be charged?  Will it be a mandatory charge?  When will discretion apply?  I do not think 
we are dealing with something that is very clear, and that is the issue.  The legislation is clear on alcohol.  
However, the Attorney General clearly referred to drugs in his second reading speech.  He referred not just to 
illicit drugs; he referred to drugs.  There is no indication of where that starts and finishes, what the combinations 
are, where the discretion is, or how the police will make a decision on the charge.  We are dealing with a very 
imprecise Bill.  Although I support what the parliamentary secretary is endeavouring to do, we are going into the 
unknown, which may cause a great many people a lot of heartache.   

Ms M.M. QUIRK:  I need to make a couple of observations.  First, there is no universally accepted test for drugs 
and what a particular level does in terms of impairment for driving.  If I were to adopt what the member has said 
and say that we will include such a provision in the Bill, he would be the first to say that it was a bit of voodoo 
and was not accepted scientific fact.  We can be precise about alcohol.  We can be less precise about drugs.  
However, it is an indication to the trier of fact that if someone has ingested drugs, that will be one of the 
circumstances that will lead the trier of fact to infer, along with all the other matters I have talked about, that that 
person probably was driving in a manner that was dangerous.   

Mr M.F. BOARD:  I know exactly what the parliamentary secretary is saying, and I appreciate what she is 
saying.  However, whether the shadow minister for transport is correct or the Attorney General is correct, the 
reality is that the Bill appears to change where the burden of proof lies to a person who has caused an accident or 
the death or maiming of an individual, who must prove his or her innocence because that person was under the 
influence of alcohol.  Because drugs are mentioned in the same legislation - in the same wording - one would 
assume that, in those circumstances, the onus is on those people to prove their innocence.  I can see no 
differentiation in the legislation that separates those under the influence of drugs from those under the influence 
of alcohol or a combination of both.  Where does the discretion come in?  If there is none, I suggest that the Bill 
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should deal only with alcohol and not with the imprecise area of drugs because they cannot be defined in a way 
that makes it more precise for the community. 

Ms M.M. QUIRK:  In a case such as the one mentioned by the member, it would be likely that the prosecution 
would call opinion evidence about the level of impairment caused by an amount of a particular drug.  As I said, 
that would not be universally accepted, as the defence could call an opposing expert, for example.  The bottom 
line is that drugs need to be specifically included in the legislation to provide a pointer to the courts that it is a 
factor that can lead to dangerous driving.  The prosecution still has to prove its case beyond reasonable doubt to 
the extent that a person committed an offence “while under the influence of alcohol, drugs, or alcohol and drugs 
to such an extent as to be incapable of having proper control of the vehicle”.  Those are the elements of the 
offence that the prosecution has to prove. 
Mr M.F. BOARD:  Some months ago we saw the tragic circumstances of two young indigenous kids who 
committed suicide after sniffing petrol.  If they had happened to be of an age to hold a driver’s licence and drove 
a vehicle and caused a death, how would that be determined under this legislation?  Would they automatically 
have to prove their innocence under this legislation because they were under the influence of petrol fumes? 
Ms M.M. QUIRK:  Again, it would depend on the objective circumstances, such as the position of the car, the 
speed of the car and everything else.  The fact that they ingested petrol would not of itself - 
Mr M.F. Board:  They were not speeding.  They would not be guilty under this legislation. 

Ms M.M. QUIRK:  It would go to the question of whether that fact alone rendered them incapable of driving in a 
manner that was not dangerous.  That is a matter for the court. 
Mr M.F. BOARD:  I thought we had established earlier that under this legislation a person need not be driving 
dangerously; he is assumed to be driving dangerously because he is under the influence of either alcohol or a 
drug.  The Attorney General said that.  It is not a question.  I could be driving at 20 kilometres an hour when 
someone throws himself in front of my car.  The reality is that if a person is under the influence, he is assumed to 
be guilty.  I want to know how and why this defines the difference.  I do not object to what the Government is 
doing; I support it.  However, I think the Government is making things very unclear for the judiciary and the 
police when dealing with anything other than alcohol.  I think that area needs to be tightened and made very 
clear otherwise there will be a lot of areas in which people who are far less capable of driving than someone who 
has consumed alcohol will escape the attention of this legislation.  In fact the reverse may happen and people 
who are normally capable of driving a car may defend themselves under normal circumstances.  The legislation 
is imprecise and I do not see where the legislation covers that possibility. 
Ms M.M. QUIRK:  We should perhaps talk about alcohol.  We know that with certain levels of blood alcohol 
concentration certain things will inevitably occur with all individuals.  For example, over 0.02 per cent such and 
such will happen such as a person having blurred vision or whatever.  We are not able to speak with that level of 
precision about drugs.  There is a great range of licit and illicit drugs.  We are not able to state with any precision 
appropriate levels with drugs because there is a vast array of drugs.  There are all sorts of analogues with drugs.  
As soon as we proscribe one drug, another form of the drug that has a slightly different chemical make up may 
come along and will not be included within that proscription.  This is a matter for assessment by the police in 
every circumstance.  It is not ideal.  At some time, when we have a more objective test, it may be appropriate to 
amend this legislation.  Again, a person may be interviewed by the police and may say that he had eight joints 
before he got in the car.  A court would be capable of making a decision about that sort of admission from a 
driver and all the other circumstances involved and may decide that in those circumstances he did drive 
dangerously.   
Mr M.F. BOARD:  I will not labour the point.  I think I have made it clear.  The Opposition supports the 
legislation.  However, I think that at some stage the Attorney General will need to think about the interpretation 
of this area.  Otherwise, it will cause a great deal of concern and lack of certainty for people, particularly the 
police.  People might be under the influence of something, but certainly not alcohol.  It might not be illicit drugs.  
It might be a combination of a range of things.  I do not think we are geared up to cope with that.  If it had not 
been mentioned in the legislation, we would not be raising this issue.  The fact that it is given equal status with 
alcohol means that it must be dealt with, because it is changing the law.   
Ms K. HODSON-THOMAS:  I want to make a couple of points that relate to what the member for Murdoch has 
said, because he has left me feeling somewhat confused.  The member for Murdoch clearly understood what I 
thought the legislation to mean; that is, if a person had a blood alcohol reading three times above the legal limit 
and was behind the wheel of a car that maimed or killed someone, he would be charged with dangerous driving.  
It would be up to that person to prove to the court that he was innocent or was not driving dangerously.  The 
parliamentary secretary just stated that somebody might advise the police that he had smoked eight joints.  That 
was the terminology the parliamentary secretary used.  To my mind, anybody who has smoked that amount of 
cannabis would surely have an impaired driving ability.  We are making it more and more difficult for the police.  
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I thought this legislation would give the police greater flexibility and the ability to impose a more severe charge, 
that being dangerous driving causing death or injury.  That needs to be made clear.   
Clause put and passed. 

Clauses 6 to 9 put and passed. 

Clause 10:  Section 67 amended - 
Ms K. HODSON-THOMAS:  I want a little clarification of this clause.  The member for Roe raised during the 
second reading debate some issues that he had with how this would be dealt with; that is, whether it would be the 
word of the police against the word of the defendant.  What I am trying to ascertain or get some clarification on 
is the process or mechanism that will be used by the police in the event of a fatality or when somebody is 
injured.  I imagine - obviously I should never imagine or assume anything - or suspect that if a fatality occurred, 
police, ambulance officers and all sorts of people would be in attendance to deal with that situation.  It would not 
be just the driver and a police officer.  How does the parliamentary secretary see that process or mechanism 
happening?  Can the parliamentary secretary provide an outline of how the police would advise the driver that he 
must provide a sample, whether it be a blood, urine, or breath analysis sample, to the police?   

Ms M.M. QUIRK:  From my experience in these cases when there is an accident, because the driver - the person 
whom the police would be seeking to charge - would obviously be facing possible serious charges, there would 
be an assessment of his fitness to talk to the police.  In some circumstances, if there were any doubt, the police 
would get someone such as an attending ambulance officer to examine the person to ascertain whether he was in 
a fit state to talk to the police then and there.  I believe it would normally be the standard procedure to convey 
the person to the police station and interview him there, and, in normal circumstances, it could possibly be 
videotaped.  In regional situations, for example, such as those to which the member for Roe might have been 
alluding, the case may well be that it is the word of an individual police officer versus the driver.  That is a 
situation that the court deals with fairly frequently.  That is an issue of credibility as much as anything else: 
whom does the court believe?  In those circumstances, the prosecution must prove its case beyond reasonable 
doubt.  Therefore, it is obviously in the interests of the police to be in a position to produce a credible case, and 
the best way of doing that is to make the request for the sample in the presence of another person.  

Clause put and passed. 

Clause 11 put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Ms M.M. Quirk (Parliamentary Secretary), and transmitted to the Council.  
 


